Tema 3. OcHOBHBIC IPABOBBIC CUCTEMbI COBPEMEHHOCTH.

Y4eOHbIE BOIIPOCHI:

1. ITpaBoBas cucteMa u mpaBoBasi CEMbs
2. PoMaHO-repMaHCKas IpaBoOBas CEMbsI
3. AHITI0-aMEepHUKaHCKasl IIpaBOBasi CEMbs (aHITIOCAKCOHCKAs )
4. Penurruo3Hasi mpaBoBasi CEMbS U CEMbsI OOBIYHOTO MIpaBa
5. CeMbs COIMAIMCTUYECKOTO MpaBa

Jluteparypa:

1. Uepmanne A.®D. Teopus rocyaapcrpa u npasa C. 207-219
2. MazypoB A.B. IIpaBoBeacHue c. 27-48



IIpaBoBasi cucreMa: MOHATHE U CTPYKTYypa

IIpaBoBasi cucreMa- 3TO COBOKYIHOCTb B3aMMOCBSI3aHHBIX,
COITIACOBAHHBIX M  B3aMMOJICMCTBYIOIIMX  MPABOBBIX  CPEJICTB,
PETYJIHUPYIONIMX OOIIECTBEHHBIE OTHOIIEHUS, a TaK € BJIEMEHTOB,
XapaKTEpU3yIOIIMX YPOBEHb MPABOBOIO Pa3BUTHUA KOHKPETHOTO
rOCyJapCTBa.

CocTaBHbBIC YaCTH:

1. FOpuanyeckas Hayka, Kak COBOKYITHOCTb 3HAHUH O IPABOBBIX
SBJICHMSIX, O IPaBE M IIPOIIECCax ero BO3ASUCTBHUS Ha OOIIECTBEHHBIS
OTHOIIICHHUS, SIBIICHUS TYXOBHOI'O , MUPOBO33PEHUYECKOI0 XapaKkTepa

2. IIpaBo u BeIpakarolee ero 3aKOHOAaTeIbCTBO

3. IIpaBOBBIEC OTHOIICHUS

4. FOpuanyeckas IpakTHKa

5. FOpuanueckas TEXHHUKA KaK COBOKYITHOCTh CIICIM(UYCCKUX ITPaBUI
U IIPUEMOB Han0oj1ee ONTUMaJIbHOIO MPABOBOIO PETYINPOBAHUS



IIpaBoBasi ceMbsi: MOHATHE U MOAX0AbI K KJIACCH(PUKAUU

IIpaBoBasi ceMbsi- 3TO COBOKYITHOCTb MPABOBBIX CHUCTEM, OObEIMHECHHBIX
OOIIIHOCTBIO IMYTH HCTOPUUYECKOTO (POPMHUPOBAHUS, OOINIHOCTHIO MCTOYHHUKOB,
(OpM 3aKperIeHUs] M BBIPAXKCHUST HOPM IIpaBa, CTPYKTYPHBIM €IMHCTBOM H
€IUHCTBOM ITOHSTUMHOIO arapara.

OO0001IeHHBIEC YEPTHI 151 CPABHEHUS U KITACCU(DUKALTUH
a) TeHe3UC (MMPOUCXOXKACHHE) IPABOBBIX CUCTEM, UX HCTOPHYCCKHUE KOPHHU;

0) HOopMa mpaBa (MCXOIHBIM SJIEMEHT IMpaBa, MO KOTOPOMY Pa3IMYarOTCA
PABOBBIE CUCTEMBI);

B) CBOCOOpa3ne U UepapXusi UICTOUHUKOB IIPABOBBIX CUCTEM;

') pOJib CYIOB B MPABOBBIX CUCTEMAX;

I) CTPYKTYpa;

€) IopuInYecKas TEXHHUKA, TEPMHHOJIOTHS, CHOCOOBI, IPHUEMbI, TOJKOBAHUS,

pOJIb CYIOB B TOJKOBAHWH, 3HAUYCHUE KOAM(MHUKAIIMKA 3aKOHOB, CIEIU(DUKA
Apyrux GopM CUCTEMATU3AIMA U UCTOYHUKOB ITPaBa;

) TIPAaBOCO3HAHMUE, IPABOBAS KYJbTYpPa, YPOBEHb LICHHOCTH MPaBa B LIEJIOM.



Knaccudpukanusa npaBoBbIX CHCTEM B COBPEMEHHOCTH
(mo K. Ocakse)

I Hepenuruno3Hele npaBOBbIE CUCTEMBI
1.3amagHoe nmpaBo
—pOMaHO-TE€PMaHCKOE (IIUBUIIBHOEC)
—aHIJI0-aMEPUKAHCKOE 0011Iee
—CKaHJIMHABCKOE
2. KBa3zu3zanamgHoe mmpaBo
3. HezamagHoe npaBo
—IOT0-BOCTOYHOE a3UaTCKOE
—a(pUKaHCKOE OOBIYHOE
II Penurno3Hsie npaBoOBbIE CUCTEMBI
1.MycynbMaHCKO€ (MCIIaMCKOE) IIPaBo
2.EBpeiickoe (Myaeickoe) npaBo
3.KaHoHMYEeCKO€E MPaBo (KATOJIMYECKON IIEPKBH )

4.11paBo Xunnay (Muans)



COBpeMeHHI)Ie B3IVIA/Abl HA BU/IbI IPaABOBbIX cemeu

1. Ilo Pene /laBuny:
POMaHO-T€pMAaHCKas MPaBOBasi CEMbSI;
CEeMbsI aHINIOCAKCOHCKOTO (0O0IIIero) npana;
pEIUTHUO3HAs TPABOBAS CEMBbSI;
TPaJAUIIMOHHAS ITPABOBAsi CEMBbHI.
1. Haubosee pacripocTpaHeHHbIN MOAX0/ (110 KPUTEPUIO UCTOUYHHUKA
IpaBa):
pPOMaHO-T€pMaHCKas IMTPaBOBasi CEMbSI;
aHTJIO-aMEPUKAHCKas ITPaBOBasi CEMbS;
pEIUTruo3Has IPaBOBast CEMbSI;

CEeMbsI 0OBIYHOTO (TPAIUIMOHHOTO) MpaBa.



PoMaHO-repMaHCcKasi MPaBOBasi CeMbs: 001asi XapaKTePUCTUKA

PoMaHo-repMaHCKasi IIpaBoBasi CeMbs 0ObEIUHSET MPABOBbLIE CUCTEMbI BCEX
CTpaH KOHTUHEHTAJIbHOW EBPOIIbI U HEKOTOPBIX JAPYTUX CTPaAH
B pamkax poMaHO-T€pPMaHCKOW ITPAaBOBOM CUCTEMBI BBIJCIISIIOT CIECAYIOLIUE TPYIIIbL:

* Ipyniy poMaHcKoro npana (rpaBoBbie cucteMbl @pannuu, Utanuu, benerum, Mcnanuu,
PyMbiHMM U 1p.);

* Ipynmy repMaHcKoro mnpasa (rpaBoBbie cucTeMbl [ epmannu, ABctpun, Benrpun,
[Iserinapuu, ['petnn, Hopryranuu, Typuun, Anonuu u np.);

* TpyHIy CKaHAMHABCKOro mpasa (rmpaBoBbie cucteMbl JJanuu, Hopseruu, [lIBenun).

Nwmerorcs KOHCTUTYIIMHU KAaK OCHOBHBIC 3aKOHBI, 3d HOPMaMH KOTOPLIX IMPU3HACTCA BbICIIAs
HOpUANYCCKas CHJIA.

Cucrema IMpaBa UMCCT YCTKO BBIPAKCHHOC ACIICHUC HAa OTPACIIH.

3aKOHBI  PETyIUpPYIOT HamOoJiee BaXHbIE OOIIECTBEHHbIC OTHOIICHUS W HMEIOT
Pa3sHOBUAHOCTH (B I epMaHUM — KOHCTUTYIIMOHHBIC 3aKOHBI, KOJEKCHI M OOBIYHBIC 3aKOHBI;
B Poccum — ...).

Pa3pemieHneM MNpoTUBOpEeYMii B OOJBIIOM KOJUYECTBE 3aKOHOB W HHBIX HOPMAaTHUBHO-
MIPABOBBIX AKTOB 3aHUMAIOTCS CYACOHbIE OPTaHbI.

HpO6J'ICMBI B 3aKOHOAATCJILCTBC ITPCOMJOJICBAOTCSA IIYTEM dHAJIOT'UH.
Ponb HanmmcanHOro oObI4asg Kak HCTOYHUKA IIpaBa HC3HAYNUTCJIbHA.



10.
11.
12.
13.

X N =

N CcTOYHMKM NIPpaBa B POMAHO-TEPMAHCKOH NPABOBOU CeMbe

A. OOs3areIbHbIE

KoHcTuTy1ust (0OCHOBHOM 3aKOH)

MesxayHapoaHbIe JOTOBOPHI

3aK0H (KOJIEKC U OTPaCIIEBOE 3aKOHOAATEIbCTBO)

ITon3aKkOHHBIN AKT
ToproBelii 0ObIYail
CyneOHbIi IpeleaeHT
OO1Ke NPpUHLIMIIBI TpaBa
YacTHbIE MPABOBBIE CIICIKU
b. HeoOs3arenbHbie
CyneOHbIi npeleaeHT
JlokTprHa (MHEHHE YUYEHBIX )
3akoH 3apyOeKHBIX CTPaH
Pelienre 3apyOeKHbBIX Cy/IOB
CyneOHast MpakTHKa



AHIUVI0-aMEPUKAHCKAA MPABOBas CeMbs (AHIVIO-CAKCOHCKAS MPABOBAas CeMb,
ceMbs 001IIero nMpasa): 001as XapaKTePpUCTUKA

OO6m1ee npaBo JOMUHUPYET B HAIIMOHAIBHBIX MMPABOBBIX CHCTEMAaX
Benukooputanuu (kpome Ilotnanaun), Kanansr, CIIA, SImaiiku, ABCcTpaauu
u T. 1. [IpapoauTtensHuIie 3TOM MpaBoBOi ceMbH Obl1a AHIIIMSA. B ocHOBe
ATOM MPABOBOM CUCTEMBbI — NPUHLMI Stare decisis (naT. cmosamov Ha
peuiénnom), O3HAYAIOIINI, YTO IPHU BBIPAOOTKE PEIICHUS CYIOM
TOCIOJICTBYIOIIAS CUJIa IPUHAJICKHUT NpeneeHTy. OCHOBHBIM HCTOYHUKOM
npaBa B AHITIO-CAKCOHCKOW MTPABOBOM CUCTEME SIBJISIETCSI OObIYA
(HOATBEPXKIAEHHBIN Cy/ICOHBIM MPELICACHTOM ), 3aKOHOAATEIHCTBO
paccMaTpUBaETCs Kak pa3HOBUIHOCTH JIOroBopa. TakumM o0pa3om, B OTIINYHE
OT POMAHO-T€PMAaHCKOW CUCTEMBI, CyIcOHBIC PEIICHUS UTPAIOT OOJIBIITYIO POJIb
B COOCTBEHHO ()OPMHUPOBAHMHM ITpaBa, TOTAa Kak pOMaHO-Te€pMaHCKasl CUCTeMa
OCTaBJISIET 3a Cy/laMU (DYHKITUIO TOJIKOBAHMS Y MPUMEHEHUS TTpaBa.

B CIIIA umeeTcst TECHACHINUS K CMEIIEHUIO TPUHITUIIOB AHIVIOCAKCOHCKOW 1
POMaHO-TEPMAHCKOU IIPABOBBIX CUCTEM: II€PBAs LIMPOKO PACIIPOCTPAHEHA HA
HU30BOM YPOBHE, HO I10 MEPE MOBBIIICHUS YPOBHS IOPUCIUKIIMA UMEECTCS
TeHACHIUA K Koaudukanuu npapa. B Kanaae yactHoe npaBo siBIsieTCs
pEeLEACHTHBIM, TOTAA KaK YTOJIOBHOE — KOAW(PUIITUPOBAHHBIM.

HeT yeTKko BBIpaKEHHOTO JCJICHUS HA OTPACIIM MpaBa, YTO OOYCIIOBJICHO TEM,
4TO CyAeOHas MpaKTUKa OPUEHTUPOBAHA HA pa3pelICHUE KOHKPETHBIX JIEJI, a HE
Ha (opmynrpoBaHre OOIIMX MPaBUJI MOBEICHUS.



VcTOYHMKHU MPaBa aHIVIO-aMePUKAHCKASI IPABOBOM ceMbH

AMEpPHUKaHCKOTO

AHTIIUHUCKOTO

A. Obs13aTenbHble (HOPMATUBHBIE) UICTOUHUKHU

1. Koncturyius 1. CynebOnbIil ipeneeHT
2. CyneOHbIU PEUEaeHT 2. 3aKOHBI-CTATYChI
3. 3aKOHBI-CTaTyChI 3. [lon3aKkoHHBIE AKThI
4. Ilog3akOHHBIEC aAKThI 4. CrapuHHBIN 00bIYAiA
5. CnpaBeiuBOCTb 5. ToproBblii 0ObI4ai
6. ToproBsiit oObIuai 6. MexyHapOoHbIE IOTOBOPHI
7. MexayHapOoHbIE JOTOBOPHI 7. O0bryai
8. HacTHbl€ MpaBOBbIE CACIKHU (JOTOBOP U T.1.) 8. CrpaBe1JINBOCTh
9

. Koponesckue npeporaTuBsl

10.KanoHnyeckoe npaBo

11.Pa3ym

10 UaerTornie mMNAaRrORLTIE CTTET ( TOTORON T T 1 )




N cToyHUKH IpaBa aHIJIO-aMEPUKAHCKAA NPABOBOI CEMbH

HcToununku npasa

AMEpPHUKaHCKOTO AHITIMHACKOTO

b. Heobsi3arenbHble (HECHOPMATUBHBIE) UCTOUHUKU

9. loktpuHa (MHEHHUE YUYECHBIX) 13. CrapunHas noKTpuHa
10. 3akoH 3apyOeKHBIX CTpaH 14. 3akoHbI 3apyOEKHBIX CTpaH
11. Pemenue 3apy0eXHBIX CYJIOB 15. Pemienue 3apyOexHBIX CY/I0B

12. CyneOHast mpakTuka 16. CyneOHas mpakTuka




MycyjabMaHCKOE MPaBo: 001IAasl XapAKTEPUCTUKA U UCTOYHUKHU

MycyabMaHCKOE MPAaBO — 3TO CHUCTEMa HOPM, BBIPAXKEHHBIX B PEJIUTHO3HOU (Popme
OCHOBAHHBIX HA MYCYJIbMaHCKOW PEIUTHUH — UCIAME, UCXOJAIIEM U3 TOr0, 4TO MPABO
OpOM30NUI0 OT AJiaxa, KOTOPBIM OTKPBUI €ro JIFOASM 4Yepe3 CBOET0 MPOpOKa
Myxxamena. OHO oxBaTbIBaeT Bce cdephbl OOIIECCTBEHHOW »XKU3HU, @ HE TOJBKO TE€,
KOTOpBIE peryaupyroTcs B EBporie u Amepuke.

K cemMbe MyCylnbMaHCKOTO ITpaBa OTHOCSITCA IIPABOBBIE CUCTEMBI TaKMX CTPaH,
kak HWpan, Upak, [Takucran, Cynan, Uagua, Cunranyp, bupma, Mamaizus,
Eruner, JIuran, Adranucrtan, CaynoBckas ApaBus U Jp. MycyabMaHCKOE IPaBO

OCHOBAHO Ha HUACC O6H33HHOCTCfI, KOTOPBIC BO3JIOKCHBI HA YCJIOBCKA, 4 HC HA IIpaBax,
KOTOPBIC OH MOXXCT UMCTb.

He YACIHCTCS MHOT'O BHUMAHUA OPUANYCCKUM CAHKIIWAM.

Her penenuss Ha mpaBo 4acTHOE WM MpaBo myOnuyHoe. CyIIecTBYET ONpeaeiaeHHas
MHTErpalusi OJHOPOAHBIX HOPM B COOTBETCTBYIOIIME OJOKM (OoTpaciu) (mpaBo
JIMYHOTO CTaTyca, yroJOBHOE MPaBO U JIp.).

M cTOYHUKM MYCYITBMaHCKOTO TIPaBa:

KopaH - cBsilliecHHAas KHUIa MyCYyJIbMaH, COICPKUT B ce0€ BbICKa3bIBaHUs AJjulaxa, JaHHbIC
Myxammeny (Maromery), IOCJIETHEMY U3 €0 MOCIAHIEB U TPOPOKOB.

CyHHa - coOpanue npenanuii (a1aToB) O KU3HU, MOCTYINKAX, BRICKa3bIBaHUAX Myxammena
M €ro OJIMKalInX CIOABUKHUKOB.

Unxma - HOpMBI, CPOPMYITUPOBAHHBIE MO €AMHOAYIIHOMY COITIACUI0 MYCYJIbMaHCKUX
YYEHBIX, HACJICTHUKOB MPOPOKA.

Kusic - HopMbl, CpOPMYTUPOBAHHBIE UCIIAMCKUMH MIPAaBOBEAAMU 110 AaHAJIOTHH.



CeMbs 0011ero ( TPAAMIIMOHHOIO) IPaBa

K ceMbe TpaauimOHHOIO MpaBa OTHOCATCS B OCHOBHOM ITPABOBBIE
cucTeMbl psiga crpaH Tpomuueckort Adpuku u lansHero Bocrtoka.
(Manarackap u ap. ).

Cpenu mpu3HaKOB CEMbU TPAAUIIMOHHOTO MpaBa HEOOXOIUMO
BBIJICIIUTH MTPE00IaJaroIee MECTO B CUCTEME UCTOYHUKOB MTPaBa
0ObIYaEB U TPAAULIHI, KOTOPBIE COJIEPKAT B ce0€ IOPUINYECKUE
yCTaHOBJICHUSI. HOpMaTUBHO-MIPABOBBIE KTl UMEIOT BTOPUYHOE
3HAYEHHE, FOPUINYECCKas JOKTPUHA HE UTPAET CYIIECTBEHHON POJIU B
IIPABOBOM PETYJIUPOBAHUM.



CeMba COMNAINCTHYICCKOIO IMpaBa

Ctporo roBopsi, COMAJIUCTUYECKAS MIPABOBAST CUCTEMA HE SIBJISICTCS
CaMOCTOATEJILHOM CUCTEMOM, & JINIIb OTBETBJICHUEM POMAHO-T€PMAHCKON
IIPABOBOU CUCTEMBI.

B nacrosmee Bpems K Hell OTHOCSTCS IIPaBOBBIC CUTEMBI TAKUX CTPaH, Kak
Kuraii, Kyoa, CeBepnast Kopes

J1J1s1 cCOUaIuCTUYECKON CUCTEMBI XapaKTEePEH rOCYIapCTBEHHBINA KOHTPOIb
HaJl MHOTUMH c(epaMu OOIIECTBEHHOW M SKOHOMHUYECKOW KM3HU B OOMEH Ha
3aKOHOJIaTEIbHOE 3aKPEIJIEHUE OOJIBIIOrO YMCIa COUNATbHBIX TAPAHTUH, a
TaK»e YIPOIIEHHBIN MOPSAO0K CYIONPOU3BOJICTBA C PAKTUUECCKUM OTKA30M OT
COCTA3aTENBLHOCTU. [Ipu 3TOM IPAKTUUECKH BO BCEX COLUATIUCTUYECKUX
rocyaapcTBax COXpaHsIUCh Bce (hOpMaNIbHBIC MPU3HAKU POMaHO-T€PMaHCKOM
[PABOBOU CUCTEMBI. B paMKax aHITI0CaKCOHCKOM CUCTEMBI PAa3BUTUE B CTOPOHY
COIMAJIMCTUYECKON CUCTEMbI HE HA0MI0AAI0Ch. OJTHUM U3 XapaKTEPHBIX, XOTS
Y BTOPOCTEINEHHBIX, THCTUTYTOB COLUAIIMCTUYECKOTO TIPABA SIBJISIICS
TOBAPUILIECKUM CY]I.



