[ lpeseHTaLna no Teme:
«IPPEKTUBHOCTb NpaBa»

BeinonHun: batypuH AHopeu



« KoHcTuTYyumna Poccunckon ®eaepaunm (npuHATa BCEHaApPOAHbIM
roniocoBaHuem 12.12.1993) / CobpaHue 3akoHogaTernbcTea PO,
05.01.2009, N 1, cT. 2 topnan4eckom HopMbl, HEOHX0AMMO
co3faHue, C 04HOW CTOPOHLI, TEOPUMN 3PAEKTUBHOCTU NMpasBa Kak
TaKkoBOrO, a C Apyron — MeETOAUKN SMMUPUYECKOUN NPOBEPKUN
YMO3PUTENBHO BblOBUHYTbLIX TMMOTE3Y.

* B ycnoBuax nccnegosaHnm adpodpekTMBHOCTU NPaBOBbIX HOPM
NepBOCTENEHHOE 3Ha4YEeHME NPpNobpeTaeT HEOOXOAUMOCTb
pa3paboTKM TEOPETUYECKNX MOSTOXKEHUN 3PP EKTUBHOCTU NMpaBa,
ero otpacrneu, oTaenbHbIX HOPM U MHCTUTYTOB. B topuanyeckoun
nuteparype cnpaBeasimBo OTMeYariocb, YTO «onpeaeneHue
9O PEKTUBHOCTU B pa3fINYHbIX OTPACAX NnpaBa No CBOEN CYTU
OOJMKHO ObITb OAHOMIaHOBbLIM, OAHO3HAYHbLIM N B TO XK€ BPEMS
y4nTbIBaTb CNELMmrKy perynmpyembix OOLLECTBEHHbIX
OTHOLUEHMNN, OCOOEHHOCTU BMOOB NpaBOHAPYLUEHUN U T.4.».



* VIcTopuyeckn nepBomn cdrepomn NCrosib30BaHNS U pa3padoTKM NOHATUSA
«3(PPEKTUBHOCTb», Kak U3BECTHO, Oblna 3KoHOMUKA. 3agaya
onpeaeneHna dKoHoMmn4yeckon adpdpeKTUBHOCTU — OHa U3
apeBHenwnx. OgHako NoHATUE «3PAPEKTUBHOCTL» 31ECH B
3HA4YUTENBHOWU CTEMEHN COBMNAaAaEeT C NOHATUEM S3KOHOMWUYHOCTHU, C
OOCTMXEHMEM BbICOKUX pe3ynbTaTtoB NPy HAMMEHbLLNX 3aTpaTax.

* PacLumpeHune cdepbl NPUNOXEHUSA 3TOMO NOHATUSA MPUBENO K
HeobxoanmMocTn 0bo0LWNTL ero cogepxanHue. o mHeHnto M.H.
AHOPOLLEHKO, «MpaKTUKa NCMNOMNb30BaHUA NMOHATUSA
«3PPEKTUBHOCTL» MOKA3bIBAET, YTO 3PP EKTUBHOCTL BbICTYNaeT
MEPOU BO3MOXXHOCTU, HO HE ItodOoN, a TOW, KoTopas BblpaXkaeT Lerb
4yenoBeka, peanusyet ero ngew», T.e. 3 PeKkTMBHOCTL ECTb Mepa
BO3MOXXHOCTM C TOYKN 3pEHUS €€ BNIM30CTU K Hanboriee
LiernecoobpasHoMy, HE0OXoAMMOMY (HY>KHOMY) YENOBEKY pe3ynbrary.
30ecb pedb aeT o 6fIN30CTU K LIENN B €€ ONTUMASIbHOM BbIpaXXeHUn».
CnepoBaTernibHO, 9P EKTUBHOCTb ECTb KONMMYECTBEHHAS
XapaKkTepucTmKa OTHOLLEHUA LIENN N TEOPETUYECKON BO3MOXHOCTMH,
TEOPETUYECKOU BO3MOXHOCTU N HOPMbI €e MaTepuanmaauun, uenu u
MaTepuanunsauum ee KOHCTPYKTUBHOIO pPeLLEHUS.



* [lpnynHy HegocTaTOYHOMN 3APAPEKTUBHOCTN KOHKPETHOM
NpaBOBOM HOPMbI BCerga crieqyet UckaTb B HapyLLUEHNU
noaobHbIX TpeboBaHMn. OgHaKo Takoe U3y4YeHne eLle He JaeT
NO3HaHMW B obnactu gencTBUTeENbHON 3P EKTUBHOCTH
NpaBoOBbIX HOPM... [111a BbIABNEHNA TOYHOW 3aBUCUMOCTH,
Hanpumep, mexagy Hay4Hon 000CHOBAHHOCTbLIO TOMN NN NHOW
HOPMbI N ee 3 PEKTUBHOCTLIO HAA0, NPeXae BCEro,
onpenennutb camy addPEKTUBHOCTLY . O0 9 PEKTUBHOCTH
KOHKPETHOM HOPMbI NpaBa HESb3sl Takke CyauTb, abCcTparmpysicb
OT ee uenu. VIMeHHo Lenb npaBoBOU HOPMbI SIBMIAETCS 3TarIOHOM
OLUEHKN ee 3P eKTUBHOCTU. Takmm obpa3om, MOXHO caenaTtb
cnenyoLwmmn BbiBoA4, YTO 3PPEKTUBHOCTL NPaBoOBOU HOPMbI ECTb
He NPOCTO pe3ynbTraT, 3PMEKT ee AENCTBUSA, a COOTHOLLEHKE
MeXay STUM pe3ynbTaToM U coumanbHOW Lenbto, MNoONOoXeHHOW B
OCHOBY NPaBOBOro nNpeanucaHus.



* [1pn paccmoTpeHnn NnpaBoBbLIX CpeacTB AoCTMXeHnA uenu B.U.
HWKNTUHCKUIN yKa3blBarl, YTO «COOTBETCTBME N3OPaHHbLIX NPaBOBbLIX
CpeacTB Lenu — Heobxoanmas npeanockinka 3dPEKTUBHOCTU
NpaBOBOW HOPMbI — HEMPaBUIbHbIN BbIDOP CPEACTB UCKITIOYAET UMK
CHMXaeT a(PPEKTUBHOCTb NPaBOBOro PerynnpoBaHuns, TOMNbKO
Hepa3pbIBHOE €ANHCTBO MNOTPEDOHOCTU, CPEACTB U NyTEN EUCTBUSA
obpasyer, Mo cyLlecTBy, coaepxaHne uenu», ogHako B ero pabote aTo
yKasaHue ocTaeTcs He bonee, YeM Aeknapauuen.

* [loaTomy cneayet npusHaTb cnpaBeanMBbiM 3aMedYaHne peLeH3eHTOB
MoHorpaduun B.. HUKUTUMHCKOrO 0 TOM, YTO B HEU HE
npoaHanM3npoBaHO COOTHOLLEHME Lienen NpaBoBbIX HOPM CO
cpeacTBamMun X 4OCTUXEHUA[8]. BaXXHO 3HaATb, KAKUMM CpeacTBaMu
OOCTUraeTcd nocTtaBfieHHad NnpaBoM Lenb, Ha KaKoM coLuarnbHOM
dooHe, B Kakoun cpeae PyHKLUMOHUPYET NpaBo, KaKoBa OLEeHKa
NpaBOBbLIX HOPM B OOLLIECTBEHHOM MHEHMU, B NPaBOCO3HAHMNU, KaK
NpaBo B3aMMOLENCTBYET C colmnanbHOUN CTPYKTYPOMW.

» CnepoBarernbHO, 3O(PEKTMBHOCTL NPABOBbLIX HOPM BblpaXXaeT
OTHOLLUEHWNE MEeXAY (PAKTUYECKU AOCTUTHYTbIM, AEUCTBUTENbHbIM
pe3ynsratoM U TOM couuanbHOW Lenbio, Ana 4OCTMXKEHUA KOTOPOWU
ObININ NPUHATBLI COOTBETCTBYIOLLME MPaBOBble HOPMbI.



* Kputepumem oLeHKN 3P EKTUBHOCTU NPaBOBbIX HOPM ABMNSAIOTCA
nx uenu[18], ansa AoCTUXXEHUA KOTOPbIX Obifia co3gaHa HopMa.
[1ns npaBUbHOro peLleHns Bonpoca o Lenax Heobxoanmo
NCXOOUTb U3 O0OLLIETEOPETNYECKUX MNONOXKEHNN O Lenax. Llenb —
9TO KaTteropus, obosHavarLasa 3apaHee MbICITMMbIN pe3yrbTaT
CO3HaTernbHOM AesATENbHOCTN YeNnoBeKa, O0LLEeCTBA B LIESIOM.
[1obunBasicb OCyLLECTBNEHNS NOCTaBMNEHHLIX LIENEN, YENoBeK
npmnberaet K BbIDOPY HEOOXOANMbIX CPEACTB.

* B.W. I'lnoxoBa cuutaert, Yto cteneHb adodpeKTUBHOCTM NPaBOBbIX
HOPM OOJ’KHA yCTaHaBNMMBaTbLCA C MOMOLLLIO KpUTEPUEB, NOA
KOTOPbIMU CrieayeTt NoHMMaTb onpeaeneHHble NSMepuTenu
NONHOTbI AOCTUXKEHUA €ero Lenewn.



* B yyebHuke B. B. JlanaeBon npeacrtaBrieHo onpeaenexme
9P PEKTUBHOCTU NMpaBa, ucxoasiuee n3 OCHOBHOM (MO MHEHUIO
aBTopa y4ebHuka) pyHKUUN NpaBa — KaK «CpeacTBa
00BLEKTUBHOrO, 00LLIEeCnpaBeamMBOro Ans KOHMPANKTYOLWKNX
CTOPOH pa3pelleHuns coumanbHbIX KOHPNUKTOBY. [10 MHEHUIO
aBTopa nog 9PPEKTUBHOCTLIO 3aKOoHa cneayeT NoHUMaTb
cTerneHb COOTBETCTBUSA pearibHOro ypoBHS KOHMITMKTHOCTU B
yperynmpoBaHHOW 3aKOHOM cdpepe OTHOLLUEHUX ONTUMaribHOMY
Ona gaHHoOM cdbepbl YPOBHIO KOHMPMUKTHOCTMW.

* Opuct AnekcaHgp obpoBonbcku B cBoen pabote «Kputepum
9PPEKTUBHOCTMN XO35AUCTBEHHOIO 3aKOHOAATENBLCTBAY,
noaxoauT K onpeaereHntio 4aHHOro TepMuHa ¢ A4pyron CTOPOHGI.
OH nuwet: «MoxxHo onpeaennTb NOHATNE 3P PEKTUBHOCTH
NpPaBOBOro perynnpoBaHns SKOHOMUYECKNX OTHOLLEHUN KaK
BENTNYMHY, 0OpATHO NPONOPLIMOHANBHYIO TOMN J0S1€ COBOKYMHbIX
OOLLIECTBEHHbIX U3EPXKEK, KOTOPAS CBsI3aHa C NpaBOBbIM
perynnpoBaHnem».



* BCe BbILLEN3NOXEHHbIE OnpeaeneHns NCXoasaT U3 Toro, 4YTo
9PPEKTUBHOCTb — 3TO PAKTUYECKUN pe3ynbTaT AENCTBUSA NpaBsa.
CnepoBaTernbHO, 3 PEKTUBHOCTb NpaBa AOMKHO n3y4vyaTbCA Kak
OAWH N3 NHCTUTYTOB peann3auuu npaea (U1 mexaHusma
OEVNCTBUSA NpaBa). Ha Takon No3nunm CTOAT NpakTUYECKU BCE
TeopeTukm npaea [35]. OgHako, 3ToO OTHIOAb HE O3HAYaET, YTO
9PPEKTUBHOCTb NPaBOBON HOPMbI (OENCTBUA HOPMbI NMpaBa),
OOJKHa OLIeHMBAaTbCS TONMbKO HAa OCHOBE AAaHHbIX O
doakTU4eCcKomM OeUCTBUN HOPMbI, MOCI1e NPUHATUA 3aKOHa N ero
peanunsayuun. ['lo moemy MHEHUIO, aHann3 aPPEKTUBHOCTH
HOPMAaTMBHOIO akTa HeobxoaMMOo NPOBOAUTL ELLE HA CTaauun
CO3aHnA 3aKOHOMNPOEKTa B BUAE OLIEHKN €ro coLnanbHOW
OOYyCrTIOBNEHHOCTU Y BO3SMOXHbIX NPaBOBbIX U COLMArIbHbIX
nocrneacTBun ero peanusasuu.



* [logBoas utor nccrefoBaHUIo pasnuUyHbIX NOAX040B K MOHMMaHUIo
9 eKTUBHOCTM NpaBa, crieayeT aatb onpeneneHne, KOToOpoe B
HanborsblUuen Mepe oTeevano Obl CyLLHOCTU AAaHHOIO MOHATUA C TOYKN
3peHns npaea.

* 9(PPEKTUBHOCTL NMpaBa — Pe3ynsLTatTMBHOCTb MPaBOBOIro
Bo3gencTeuda. OHa xapaKkTepmasyeTcd, npexae BCEro, OTHOLLUEHUEM
MeXay akTUYeCcKM pesdynsTaToM OeUCTBUSA IpUaNYeCcKnxX HOpM r
TOW couuanbHOW UEenbto, AN AOCTUXKEHNA KOTOPOWU 3TN HOPMbI ObINN
N30aHbl.

» Kak O6b1510 OTpaXeHo BbiLLe, €AMHOro noaxoaa K onpeaeneHuto
NOHATUA S(PPEKTUBHOCTU NpaBa — HET.

* Takke ObIfI0 0OTMEYEHO, YTO AP PEKTUBHOCTL NpaBa npeacTaBnaeT
cobon obLLyo 9 dEKTUBHOCTb BCEX HOPM MpaBa, a 3PdPEKTUBHOCTb
oTpacnu npasa — 0oLy 3PPHEKTUBHOCTL HOPM 3TOW oTpacnu. Npwu
9TOM, 3 PEKTUBHOCTb, ABNAACHL NOKa3aTtenem AeNcTBus Npasa,
OOJTKHA OLeHMBATbLCA HE TONbKO MO KOHKPETHbLIM YXXe CYLLEeCTBYOLNM
pes3ynsratam, HO (0ba3aTenbHO) 1 Ha CTaaum NPOEKTUPOBAHUS



