Tema 3. KOJUIMSUNOHHBIE HOPMBI.

KOnIM3noHHbIN 1 MaTepuasnbHO-
NPaBOBOW METOAbl PEryIMpPOBaHUSI.

CTpyKTYypa KO/IJIU3MOHHOW HOPMbI.
Buabl KONNM3MOHHbBIX HOPM.
OCHOBHblE (POPMYJbl MPUKPENNEHMUS.




1. MeToab! perynupoBaHua M4I

e HaunoHanbHO-NpaBoBas
¢opMa

e Me>kayHapoaHO-NpaBoBas
¢opmMa

(

e HaunoHanbHO-NpaBoBas
KOMMNU3UOHHO- [eslYE

rnpa BOBOW e MexxayHapoaHO-NpaBoBas
¢opma

.




« KonnnsmoHHo-npaBoBOU MeTOA - 3TO
TaKoOW METOA, CYLLHOCTb KOTOPOIo
3aK/1l04aeTCa B BbIbOpe npaBa TOU Uu
MHOW CTpaHbl AN pa3peLLeHuns]
KOHKPETHOIro rpa>aaHckoro aena. 10T
METO/l Ha3bIBalOT TaK)XE OTCbIJIOYHbIM.
Bbl6bop npaBa OCyLLEeCTBSAETCS
NoCcpeiCTBOM KOJIJZIN3MOHHbIX HOPM,

KOTOpbIE OTCbINAOT K NPaBy KOHKPETHOMO
rocyaapcrsa.



2. CTpyKTypa HOpMbI NMpaBa - 3TO
BHYTPEHHEE ee CTPOEHNE, COBOKYMHOCTb
ee B3aMMOCBSA3aHHbIX YacTeun.



KonnuanoHHaa HopMa — 3TO HOpMa,
onpegensioLlas, npaBo Kakoro rocygapcraa
OOIMKHO BbITb NPUMEHEHO K COOTBETCTBYIOLLEMY
NPaBQOTHOLLEHMUIO.

O61beM — 3T0 ykazaHue Ha
BM/, NMPaBOOTHOLLEHUS C
MHOCTPAHHbIM 3/IEMEHTOM

NMpuBA3Ka — 3TO YKa3aHue
Ha NpaBo, Nnojsiexallee
NPUMEHEHUIO K AAHHOMY

NPaBOOTHOLLEHUIO




3. Knaccudmkauma KonrmM3amoHHbIX HOPM:

1. Mo popMe KONNTM3NOHHOMN NPUBA3KMU:

OAHOCTOPOHHME — HOPMbI B KOTOPbIX MPAMO
Ha3blBAETCA NpaBO CTPaHbl, KOTOPOE
NOANIEXUT NMPUMEHEHMIO.

[1BYCTOPOHHME — HOPMbI, KOTOPbIE HE Ha3bIBAOT
NpaBO KOHKPETHOW CTPaHbl, HO POPMYNPYIOT
NPUHLINMN, UCMOJIb3YS KOTOPbIN , MOXHO
BbIOpaTb MpaBoO TOW MU MHOW CTPaHbl.



2. Mo cnocoby perynnpoBaHus:

= AUCNO3UTUBHbIE - HOPMbI, KOTOpPbIE
OCTaBNAOT CTOPOHAM NpaBo NpeayCMOTPETb
CBOMM COrnaweHmneM npumMeHeHne MHoro npaea,
HEXeNn To, KOTOPOeE 3a/10)KEHO B HOPME.

« AMnepaTuBHbIE — HOPMbI, YCTaHaB/IMBaOLLME
KaTeropnyeckue npeanmcaHug

« ANbTepHaTUBHbIE — HOPMbI, KOTOPbIE
YCTaHaB/IMBAOT HECKOJIbKO MpaBu/ No BblIboOpy
npaea



PasnnyaloTca ABa BapuaHTa
anbTepHaTMBHOWU HOPMbI:

= NOCNEeA0BATENbHOCTb BbIOOpa NPUMEHEHNSA TOU UMK
MHOW NPUBSA3KN onpeaensieTcsa 3aKoHOM. Hanpumep,
popMa cAenkn NOAYNHSETCS MECTY ee COBEPLLEHMUS.
OAHaKo caenka, coBeplleHHas 3a rpaHnLEN, HE MOXET
ObITb NPU3HaHa HEAEUCTBUTENBHOW BCNEACTBUE
HecobntoaeHns GopMbl, ecnn cobntoaeHbl TpeboBaHUS
npaBa Pecnybnuku KasaxcraH.

= 0C/IeA0BaTENBHOCTb BblIOOpa NMPUBSI3KM onpeaensieTca
OAHMM M3 YYACTHUKOB NPaBOOTHOLLUEHMUS.
ANbTEPHATMBHOCTb HOPMbI MOXET ObITb CBA3aHa U C
NpeaoCTaB/IEHMEM MpaBa OHOM U3 CTOPOH peLLaTh,
KaKylo HOPMY MPUMEHSTD.



Pasnnumne mexagy aTummn ABymMsa BapuaHTaMmu
anbTePHaATUBHbIX HOPM

« MpocTas anbTepHaTUBHASA KOMTM3NOHHAS
HOpMa - B HEN BCE anbTepPHATUBHbLIE
NPUBSA3KN paBHO3HA4YHbl, 1t06ast N3 HUX
MOXXET ObITb NpuMeHeHa, 06bIYHO OHU
COoeIMHAETCA COO30M «unmn». CnoxHas
anbTepHaTMBHAsA KOIIM3MOHHAs HOpMa - B
HEN anbTepHaTUBHbIE NMPUBSA3KM
COMOAYNHEHbI MeXay cobown.



[1lo nocnepnoBaTennbHOCTHU
NPUMEeHEeHUA:

= @) reHepanbHble (OCHOBHbI€) — HOPMbI, KOTOpPbIE
noanexat NpuMeHeHuo B NepByto ovepenb. Hanpumep:
NOroBOp PerynnmpyeTcs NpaBoM CTpaHbl, BbiIbpaHHOM
cornaweHneM ctopoH (cT. 1112 IK);

« 6) cy6bcumamapHbie - HOPMbI, KOTOPbIE MPUMEHSIOTCS,
eCNn He noasiexaTt NPUMEHEHNIO reHepasibHble HOPMBI.
[puyem pasnuyatotcsa cybcnamapHblie HOpMbl NEePBOM,
BTOPOM, TPEeTbEen U T. . cTeneHen. Hopma Kaxaom
nocneaylowen CTeneHn NPUMEHSIETCS B Cllydae, eC/iM He
noasiexaT NMpPUMEHEHMIO HOPMbI BCeX NpeabIayLLInX
cTeneHew.



4. opmynbl NPUKPENNEHUS

0) 3aKOH MeCTa XutenbcTsa (lex
domicilii). Mo 'K PK npumMeHsieTca K
niuam 6e3 rpaxaaHcTea (n. 2 cT. 1094
[K), K OTHOLLIEHUAM MO HACNeAOBaHUIO

(cT. 1121 TK). J




2) 3aKoH ropuaundeckoro nuua (lex societatis) osHa4yaeT npnmeHeHne

NpaBa TOro rocygapcrea, KOTOPOMY MPUHAONEXNUT HOpPUaNYECKOE NNLIO

(HauMoHanbHOCTb topuanyeckoro nmua). JokTpuHbl Anga onpeaeneHns
HaLWOHaNbLHOCTU KPUONYECKOro Nuua:

- )
[OKTpUHa

MHKOpNopaunu - Npaeso

rOCyL4apCTBa, rae OHOo

CO34aHO0.
\_ v,

4




« [10 'K PK npumMeHdaeTCca AOKTpPUHA
MHKOpnopauum, T. €. 3aKOHOM
IOPUANYECKOro LA CHUTAeTCa NpaBo
CTpaHbl, rae 3To lpuanyeckoe nmuo
yupexaeHo (cT. 1100 IK)



E

aKOH, U36paHHbIX CTOPOHaAMM

rpax4aHCKOro npaBooTHoLueHUS (lex
voluntatis). B yacTtHocTn, aorosop

perynmpyeTcs NpaBoM CTpaHbl, BbIOpaHHbIM
\COI'ﬂaLLIeHMEM cTtopoH (cT. 1112 IK).

~

_/




3aKoH MecTa coBepLueHuns akTa (lex loci actus). OToT 3aKoH
BblpaXkaeTcd Nno pasHoOMY B pasfnuyHbIX cdepax ero npuMeHeHus n
nogpasnenserca Ha:

dopMa caenKM NojUMHAETCS 3aKOHY MecTa coBepLueHus akTa (locus regit
formam actum — MecTo coBepLueHust akTa onpeaensieT ero opmy). To NPaBuIO
3akpersieHo B n. 1 cT. 1104 TK PK.










e 3aKOH CTpaHbl apbuTpaka
(lex arbitri). Moa HAM MOXHO
NMOHNUMATb KaK 3aKOH CTpPaHbl
NHCTUTYLIMOHHOIO apbutpaxa,
TaK M 3aKOH CTpaHbl, rae
NPOBOAUTCA apbuUTpax.

BmecTo lex fori cyabn Hepeako
NCMONb3YIOT 3aKOH
HaubonbLwen Bbiroabl (lex
benignitatis). Mpun pewenumn
BOMpoca O NPUMEHMMOM MNpaBe
CyAbs AOMKEH
PYKOBOACTBOBATBLCS TEM,
KOTOpOe sBnaeTca bonee
GnaronpuaTHbLIM Ana CTaTyca
nvua, AENCTBUTENBHOCTU
COCTOSAHUS UMn
NPaBOOTHOLLEHMS.




/33KOH ¢dnara (lex flagi) O
O3Ha4aeT NpaBo
rocyapcTBa, niar KOToporo
HeceT cyaHo. [lpuMeHsaeTcs
rnaBHbIM 06pa3oM B

\TOpFOBOM MOpErijiaBdHUA j




